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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiff Elaine Ward-Howie respectfully moves for Preliminary Approval1 of a proposed 

class action Settlement with Defendant Frontwave Credit Union, the terms of which are set forth in 

the Settlement Agreement and Releases attached as Exhibit A. 

Plaintiff sued on behalf of herself and other Accountholders who Defendant assessed (a) 

APPSN Fees, which are Overdraft Fees on signature Point of Sale Debit Card transactions where 

there was a sufficient available balance at the time the transaction was authorized, but an insufficient 

available balance at the time the transaction was presented to Defendant for payment and posted to 

the Account; and (b) Retry Fees, which are Returned Item Fees and Overdraft Fees that were charged 

for Automated Clearing House (ACH) and check transactions that were re-submitted by a merchant 

after being returned by Defendant for insufficient funds. Agreement ¶¶ 13, 49. Plaintiff alleges these 

two practices breached her Account agreement and the implied covenant of good faith and fair 

dealing and violated California’s Unfair Competition Law (“UCL”). 

On June 27, 2023, the Parties mediated with the Honorable Edward A. Infante, Ret., and 

with his direction and assistance, ultimately agreed to this common fund Settlement. Defendant will 

pay a Settlement Fund of $1,872,814.00 for Relevant Fees and forgive another $127,186.00 for 

Uncollected Relevant Fees. See Joint Declaration of Class Counsel (“Decl.”), filed concurrently 

herewith, at ¶¶ 9, 25. The Settlement Fund shall pay Settlement Class Member Payments, Settlement 

Administration Costs, an Incentive Award to the Class Representative, and Class Counsel’s 

attorneys’ fees and costs. Agreement ¶ 63. 

All Settlement Class Members will automatically receive their pro rata share of the Net 

Settlement Fund. Agreement ¶ 84.d.iii. The Settlement Class Members need not submit claim forms 

or prove they were damaged. Id. Instead, using an expert’s analysis of Defendant’s available 

transaction data, Settlement Class members with Relevant Fees will be identified. A formula 

 
1 Unless otherwise noted, all capitalized terms used herein have the same definitions as set forth in 

the Agreement. 
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(detailed in paragraph 84.d.i.-ii. of the Agreement) will calculate each Settlement Class Member 

Payment. Automatically paying the Settlement Class is the gold standard for class action settlements 

and will maximize the benefits to Settlement Class Members. Decl. ¶ 27. 

Accordingly, the Agreement provides an excellent result. It is fair, adequate, reasonable, and 

confers a substantial benefit to the Settlement Class. In accordance with California Rules of Court, 

rule 3.769, Plaintiff requests Preliminary Approval of the Settlement; provisional certification of the 

Settlement Class (including the APPSN Fee Class and Retry Fee Class); approval of the proposed 

Notices and Notice Program; appointment of Plaintiff as Class Representative and her counsel as 

Class Counsel; and the setting of the Final Approval Hearing. 

II. BACKGROUND 

On April 29, 2022, Plaintiff filed her initial Class Action Complaint, alleging breaches of 

contract and the implied covenant of good faith and fair dealing and UCL violation for APPSN Fees. 

See Compl. ¶¶ 33-54; 78-79; 84-93.  

On June 17, 2022, Defendant removed the Action, Case No. 3:22-cv-00890 (S.D. Cal.), 

under the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d). On June 24 and 27, 

2022, respectively, Defendant filed a motion to dismiss and amended motion to dismiss. Decl. ¶ 4. 

On July 7, 2022, Plaintiff moved to remand the case to this Court arguing Defendant did not 

plausibly allege CAFA’s $5,000,000 jurisdictional threshold was met. The Parties fully briefed that 

motion, and, on July 26, 2022, Judge Bencivengo ordered the Parties to show cause why the case 

should not be remanded because Defendant is a state-chartered credit union and CAFA’s exceptions 

mandating or allowing the Court to decline jurisdiction where more than two-thirds or one-third of 

class members are citizens of the state in which the action was originally filed (see 28 U.S.C. §§ 

1332(d)(4)(B), (d)(3)). On August 5, 2022, the Parties separately responded, with Plaintiff 

requesting the court exercise its discretion to decline jurisdiction under CAFA’s discretionary home 

state exception. On August 11, 2022, the federal court remanded the Action. Id. ¶ 5. 

On September 16, 2022, Defendant filed a demurrer, arguing its Account agreement 

permitted it to charge APPSN Fees and that the contract and UCL claims are preempted. Id ¶ 6. 

On January 4, 2023, Plaintiff filed her First Amended Class Action Complaint, again 
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alleging APPSN Fee claims and adding the Retry Fee claims. First Am. Compl. ¶ 99; see also id. 

¶¶ 30-51; 71-94. On February 21, 2023, Defendant filed a demurrer scheduled to be heard on July 

21, 2023, challenging the contract and UCL claims. Decl. ¶ 7. 

The Parties agreed to mediate, before which Defendant retained an experienced expert to 

evaluate Defendants’ account level transaction data to assess its damages exposure for APPSN Fees 

and Retry Fees. Id. ¶ 8. Defendant shared the results of that detailed analysis before mediation. 

Defendant also responded to Plaintiff’s document requests and interrogatories, producing over 500 

pages, allowing Class Counsel to be sufficiently educated regarding Defendant’s fee practices and 

damages exposure if Plaintiff prevailed at trial. Id. On June 27, 2023, the Parties attended an all-day 

mediation with Judge Infante (Ret.) of JAMS, reaching an agreement to the material settlement 

terms. Id. ¶ 9. They then negotiated the Agreement, executing it effective September 18, 2023. Id.  

III. TERMS OF THE PROPOSED SETTLEMENT  

The proposed Settlement resolves the APPSN Fee and Retry Fee class claims. The 

Agreement includes the following material terms:  

A. Class Definition 

For settlement purposes, the Parties agree to certify the Settlement Class, consisting of the: 

“APPSN Fee Class” means those current or former members of Defendant who were 
assessed APPSN Fees from April 29, 2018 through June 30, 2022. 
 
“Retry Fee Class” shall mean those current or former members of Defendant who 
were assessed Retry Fees from January 4, 2019 through June 30, 2022. 

 
Agreement ¶¶ 14, 50.2 Excluded from the Settlement Class are Defendant, its parents, subsidiaries, 

affiliates, officers and directors; all Settlement Class members who make a timely election to be 

excluded; and all judges assigned to this litigation and their immediate family members. Id. ¶ 55. 

B. Class Benefits 

Within 10 days of the Effective Date, Defendant shall transfer to the Settlement 

 
2 The Class Periods’ start dates are tied to the dates APPSN Fee claim and Retry Fee claim were 

filed, and the end dates are the same because Defendant updated its account agreement and fee 

schedule as of that date to more clearly describe when APPSN Fees and Retry Fees are assessed. 

Decl. ¶ 41. 
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Administrator the Settlement Fund, less the total amount that will be credited to Settlement Class 

Members by Defendant, and it shall forgive, waive, and agree not to collect from Settlement Class 

Members all Uncollected Relevant Fees. Id. ¶¶ 63-64. The Settlement Fund represents 

approximately 46% of the Settlement Class’s alleged damages. Decl. ¶ 35. Defendant shall have no 

reversionary interest in any portion of the Settlement benefits. Agreement ¶ 84.d.iv. 

The Net Settlement Fund is the Settlement Fund minus Court-approved attorneys’ fees and 

costs, any Court-approved Incentive Award, and Settlement Administration Costs. Id. ¶ 32. The Net 

Settlement Fund shall be paid pro rata to Settlement Class Members using the equitable formulas 

outlined in the Agreement, allocating 78.5% for the APPSN Fee Class and 21.5% for the Retry Fee 

Class, simply because Defendant’s damages exposure was proportionally far bigger for the one 

class. Id. ¶ 84.d. Applying the Agreement’s formulas, the Settlement Administrator shall identify 

for Defendant the full amount of Settlement Class Member Payments. Id.  

No later than 30 days after the Effective Date, Defendant and the Settlement Administrator 

shall distribute the Net Settlement Fund to Settlement Class Members. Id. ¶ 84.d.iii. Defendant will 

make Account credits to Current Accountholders. Id. ¶ 84.d.iii.(1). If by the deadline for Defendant 

to apply credits, it is unable to complete certain credits, Defendant shall deliver the total amount of 

such unsuccessful Settlement Class Member Payments to the Settlement Administrator to issue 

checks. Id. The Settlement Administrator will mail Past Accountholders a check. Id. ¶ 84.d.iii.(2). 

The Agreement includes a one-time check remailing process. Id. 

C. Release of Claims 

Each Settlement Class Member shall fully release Defendant and the other Released Parties 

from the Released Claims defined as: 

any and all liabilities, rights, claims, actions, causes of action, demands, damages, 
costs, attorneys’ fees, losses and remedies, whether known or unknown, existing or 
potential, suspected or unsuspected, liquidated or unliquidated, legal, statutory, or 
equitable, based on contract, tort or any other theory, that arise from or relate to 
Defendant’s assessment of APPSN Fees or Retry Fees, and claims that were asserted 
or could possibly have been asserted in the Action relating to Defendant’s assessment 
of APPSN Fees or Retry Fees. 
 

Id. ¶ 45. The Releases also include a waiver of California Civil Code section 1542. Id. ¶ 90. The 

Releases are appropriate as they are narrowly tailored to the claims in this Action and do not release 
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any claims for which Settlement Class Members are not receiving consideration. Decl. ¶ 28. 

D. Notice Program 

The Notice Program consists of Email Notice, Postcard Notice, and Long Form Notice. 

Agreement ¶¶ 34, 72-81. Settlement Class members identified via Defendant’s records as having 

been assessed Relevant Fees will be sent an Email Notice or Postcard Notice. Id. ¶¶ 77-78. 

The Settlement Administrator shall send Email Notice to Settlement Class members who 

agreed to receive notices from Defendant by email. Id. ¶¶ 25, 77. The Postcard Notice shall be 

mailed to Settlement Class members who did not agree to receive notices from Defendant by email 

and to those for whom the Settlement Administrator is unable to deliver Email Notice using the 

email address provided by Defendant. Id. ¶¶ 41, 77-78. For Postcard Notices returned as 

undeliverable, the Settlement Administrator shall perform reasonable address traces to re-mail a 

Postcard Notice once. Id. No later than 60 days before the original Final Approval Hearing date, the 

Settlement Administrator shall re-mail Postcard Notice and complete the Notice Program. Id. ¶ 79.  

The Email Notice and Postcard Notice summarize the Settlement benefits and provide notice 

of Settlement Class member rights, including to opt-out of the Settlement or to object to its fairness, 

adequacy, or reasonableness. Id., Ex. 1. They also disclose Class Counsel’s intent to seek the 

Incentive Award for the Class Representative, the attorneys’ fees and estimated litigation costs, and 

the estimated Settlement Administration Costs. Id. Those Notices also provide instructions to obtain 

the Long Form Notice and the Final Approval Hearing date, time, and location. Id. 

The Long Form Notice shall be posted on the Settlement Website and be available on request 

made to the Settlement Administrator. Id. ¶¶ 73-75. That Notice provides a more detailed summary 

of the case; answers to frequently asked questions; Class Counsel’s contact information; opt-out and 

objection instructions; a description of the Incentive Award, attorney’s fees and estimated litigations 

costs and Settlement Administration Costs; information about the Final Approval Hearing; and 

instructions on how to obtain a copy of the Agreement. Id. ¶¶ 73-75 and Ex. 2 thereto. The Long 

Form Notice will be translated to Spanish, and a note of its availability in Spanish will appear on 

the Postcard Notice and Email Notice. Id. ¶ 72; see id., Exs. 1-2. 

E. Plaintiff’s Application for Attorneys’ Fees, Costs, and Incentive Award 
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The Application for Attorneys’ Fees, Costs, and Incentive Award will request the Court to 

approve up to a 5,000.00 Incentive Award to Plaintiff for serving as the Class Representative. Id. ¶ 

84.b. In addition, Class Counsel will request 33.33% (or $666,600.00) of the Value of the Settlement 

($2,000,000.00), and litigation costs currently estimated to be $13,932.00. Id. ¶ 84.b; Decl. ¶ 49. 

The Settlement is not contingent on these awards Agreement ¶ 84.a.-.b. 

F. Residual Funds 

If there are Residual Funds from uncashed checks, the Agreement first provides for a second 

distribution to participating Settlement Class Members (who received an Account Credit or cashed 

a check), to the extent feasible and practical in light of the costs of administering such subsequent 

payments, unless the amounts involved are too small to make individual distributions economically 

feasible or other specific reasons exist that would make such further distributions impossible or 

unfair. Id. ¶ 87.a. Second, if a second distribution does not occur, or if there are Residual Funds after 

a second distribution, those funds shall be distributed to a Court-approved cy pres recipient. Id. ¶ 

87.b. The Parties propose Frontwave Foundation, a 501(c)(3) nonprofit organization that focuses on 

serving veterans, active-duty service members, and their families, which are the majority of 

Defendant’s membership base. If the Court is not inclined to approve Frontwave Foundation, the 

Parties propose Armed Services YMCA (Camp Pendleton, 29 Palms & San Diego) as a secondary 

cy pres recipient, another 501(c)(3) nonprofit organization that serves the military and their families. 

G. Settlement Administration, Opt-Outs, Objections, and Termination 

The Parties request the Court’s approval of Epiq Class Action & Claims Solutions, Inc. 

(“Epiq”), as the Settlement Administrator, to effectuate the Notice Program and distribute the 

Settlement Fund, performing the tasks identified in the Agreement to administer the Settlement. 

Agreement ¶ 53. Epiq is highly experienced (https://www.epiqglobal.com/en-us/services/class-

action-mass-tort/class-action-administration), and Class Counsel and Defendant’s Counsel have 

worked with Epiq on similar account fee cases many times. Decl. ¶ 50. 

The Agreement has a procedure for Settlement Class members to opt out by submitting an 

opt-out notice by the last day of the Opt-Out Period. Agreement ¶ 73. The Settlement Administrator 

shall process all opt-out requests. Id. ¶ 69.f. Settlement Class Members who object to the Settlement 
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must also do so by the last day of the Objection Period following the stated procedure. Id. ¶¶ 74-75. 

The Settlement may be terminated if notice is given within 15 days after the events identified 

in the Agreement, most notably the Court’s denial of Preliminary Approval or Final Approval; an 

appellate court vacating or reversing the Final Approval Order; the Effective Date does not occur; 

or Defendant’s election to terminate the Agreement because timely opt-outs equal or exceed 5% of 

the total members in the Settlement Class. Id. ¶¶ 92-93.  

IV. THE COURT SHOULD PRELIMINARILY APPROVE THE SETTLEMENT 

A class action may not be dismissed, compromised, or settled without Court approval. (Cal. 

Rules of Court, rule 3.769.) Approval of a class action settlement requires: (1) preliminary approval 

of the proposed settlement after submission of a written motion; (2) dissemination of notice to all 

settlement class members; and (3) a final settlement approval hearing at which class members may 

be heard regarding the settlement, and at which evidence and argument on the settlement’s fairness, 

adequacy, and reasonableness is presented. (Cal. Rules of Court, rule 3.769(c).) 

Plaintiff respectfully requests Preliminary Approval of the Settlement. In approving a class 

action settlement, “the court must at least satisfy itself that the class settlement is within the 

‘ballpark’ of reasonableness. [Citation].”  (Kullar v. Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 

116, 133, 85 Cal.Rptr.3d 20) The Court should assess whether the Settlement is fair, adequate, and 

reasonable after considering relevant factors such as “the strength of plaintiff’s case, the risk, 

expense, complexity and likely duration of further litigation, the risk of maintaining class action 

status through trial, the amount offered in settlement, the extent of discovery completed and the 

stage of the proceedings, [and] the experience and view of counsel[.]”  (Dunk v. Ford Motor Co. 

(1996) 48 Cal.App.4th 1794, 1801, 56 Cal.Rptr.2d 483.) “[A] presumption of fairness exists where: 

(1) the settlement is reached through arm’s-length bargaining; (2) investigation and discovery are 

sufficient to allow counsel and the court to act intelligently; (3) counsel is experienced in similar 

litigation; and (4) the percentage of objectors is small.”  (Ibid.) That last element should be evaluated 

for Final Approval. 

Due regard should be given to what is otherwise a private consensual agreement 
between the Parties. The inquiry “must be limited to the extent necessary to reach 
a reasoned judgment that the agreement is not the product of fraud or overreaching 
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by, or collusion between, the negotiating parties, and that the settlement, taken as 
a whole, is fair, reasonable and adequate to all concerned.” [Citation.] 
“Ultimately, the [trial] court’s determination is nothing more than ‘an amalgam 
of delicate balancing, gross approximations and rough justice.’ [Citation].” 
 

 
(Id. at p.1801.) “Neither the trial court nor this court [of appeal] is to reach any ultimate conclusions 

on the contested issues of fact and law which underlie the merits of the dispute, for it is the very 

uncertainty of outcome in litigation and avoidance of wasteful and expensive litigation that induce 

consensual settlements. In other words, the settlement or fairness hearing is not to be turned into a 

trial or rehearsal for trial on the merits.” (7-Eleven Owners for Fair Franchising v. Southland Corp. 

(2000) 85 Cal.App.4th 1135, 1145, 102 Cal.Rptr.2d 777.) 

Here, the Agreement provides fair, reasonable, and adequate monetary relief given the 

claims balanced against the risks of continued litigation, and thus warrants Preliminary Approval. 

Decl. ¶ 32. The Agreement is the result of arm’s-length bargaining between the Parties with the 

assistance of a highly respected mediator. Id. ¶ 19. Additionally, each Settlement Class member’s 

maximum realistic recovery depends on the number of Relevant Fees and Uncollected Relevant 

Fees assessed during the Class Period. Id. ¶ 35. For some, only one Relevant Fee or Uncollected 

Relevant Fee may be at issue. Id. An expert is needed to evaluate complicated account level 

transaction data on the days that challenged fees were assessed, something not recognizable to the 

average Accountholder from the Account statements. Id. The Settlement Fund and forgiveness of 

Uncollected Relevant Fees is an excellent result for the Settlement Class, providing 46% of the 

expected recovery in the face of the risk Defendant would prevail in defense of its fee practices. Id. 

Moreover, proposed Class Counsel are very experienced, particularly in consumer class actions 

against credit unions and banks for improper account fee practices. Decl. ¶ 11.  

Therefore, the Agreement should be presumed fair and in all other respects proper. 

A. The Settlement is Fair, Reasonable, and Adequate 

1. The Settlement is the Result of Serious, Informed, and Non-Collusive 
Negotiations Before a Neutral Third Party 

 
 

“[A] presumption of fairness exists where . . . [a] settlement is reached through arm’s-length 

bargaining.”  (Dunk, 48 Cal.App.4th. at 1802.) A neutral third-party mediator’s involvement is a 
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factor weighing substantially in arm’s-length negotiations. (Kullar v. Foot Locker Retail, Inc., 168 

Cal.App.4th at 129.) Here, Hon. Edward A. Infante, Ret., whose experience includes mediating 

many similar account fees cases, presided over the Parties’ full-day mediation.  Decl. ¶ 9.  

2. The Extent of Discovery Completed and the Stage of the Proceedings 

The Agreement is the product of effective arm’s-length bargaining that occurred only after 

the Parties gathered critical data regarding Defendant’s fee practices. The Parties conducted 

investigation, including formal and informal discovery and settlement discussions, which revealed 

facts “sufficient to allow counsel and the court to act intelligently.”  (Dunk, 48 Cal.App.4th at 1802.) 

Defendant engaged a qualified expert to analyze Defendant’s available account-level 

transaction data necessary to identify Relevant Fees and Uncollected Relevant Fees for the 

Settlement Class members, which reliable analysis was used at mediation and will be used to pay 

the Settlement benefits. Decl. ¶ 15. Defendant will apply the names, addresses, and email addresses 

to the class list this expert created and deliver it to the Settlement Administrator for the Notice 

Program and later distribution of the Net Settlement Fund. Id.  

3. Class Counsel is Experienced in Similar Litigation 

There exists a presumption of fairness where “counsel is experienced in similar litigation.”  

(Dunk, 48 Cal.App.4th at 1802.) The law firms representing Plaintiff—KalielGold PLLC and 

Kopelowitz Ostrow P.A.—collectively have decades of experience in class action litigation and 

have successfully handled class actions throughout the United States, in both state and federal 

courts. Id. ¶ 11. Class Counsel have focused a substantial portion of their class action practices on 

cases challenging Overdraft Fees and Return Item Fees assessed by financial institutions. Id. 

Representative cases are identified in Class Counsel’s firm resumes. Id., Ex. 1-2.  

4. The Amount Offered in Settlement is Within the Range of Reasonableness 

As noted in 7-Eleven Owners “the merits of the underlying class claims are not a basis for 

upsetting the settlement of a class action; the operative word is ‘settlement.’” (85 Cal.App.4th at 

1150.) “‘The fact that a proposed settlement may only amount to a fraction of the potential recovery 

does not, in and of itself, mean that the proposed settlement is grossly inadequate and should be 

disapproved.’ [Citation.]” (Ibid.)  
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The Action settled for approximately 46% of the most likely recoverable damages, which 

total approximately $4,314,333.00 for Relevant Fees and Uncollected Relevant Fees. Decl. ¶ 35. 

Plaintiff’s best-case scenario would be full reimbursement of all Relevant Fees. Id. ¶ 39. However, 

Defendant disputes APPSN Fees and Retry Fees breached the contract or violated the UCL. Id. 

Defendant also argues the claims are federally preempted. Id. Cases pursuing these theories have 

yet to be successfully tried to judgment. Id. Thus, the Net Settlement Fund distributed pro rata to 

Settlement Class Members based on the number of Relevant Fees assessed to each of them is an 

excellent recovery, far more than a fraction of recovery. Id. Forgiveness of Uncollected Relevant 

Fees adds additional value. Id. 

5. The Settlement Is Reasonable Given the Risks of Maintaining the Action 
Through Trial 

 
 
“A trial court should not evaluate a proposed settlement against a hypothetical or speculative 

measure of what might have been achieved had plaintiffs prevailed at trial.” (In re Sutter Health 

Uninsured Pricing Cases (2009) 171 Cal.App.4th 495, 511, 89 Cal.Rptr.3d 615.) Rather, at 

preliminary approval, the question is whether the proposed settlement is “within the range of 

possible approval.”  (Manual for Complex Litigation (3d ed. 1995) § 30.41.) 

The Court, acting as a fiduciary for the absent class members, is to be presented information 

“to ensure that the recovery represents a reasonable compromise, given the magnitude and apparent 

merit of the claims being released, discounted by the risks and expenses of attempting to establish 

and collect on those claims by pursuing the litigation.” (Kullar v. Foot Locker Retail, Inc., 168 

Cal.App.4th at p. 129.) In Munoz v. BCI Coca-Cola Bottling Co. of Los Angeles (2010) 186 

Cal.App.4th 399, 112 Cal.Rptr.3d 324, the court noted Kullar does not require the parties to submit 

an illusory prediction of the outer reaches of exposure without considering the actual risks of 

certification, decertification, dispositive motions, and trial. (Id. at p. 409.) Nor is an explicit 

statement of the maximum amount the class could recover if it prevailed on all its claims, provided 

the record which allows “an understanding of the amount that is in controversy and the realistic 

range of outcomes of the litigation.”  (Ibid.) This Motion provides more than this information. 

While Plaintiff believes in the merits of her case, she also recognizes the inherent risks of 
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litigation and understands the benefits to Settlement Class Members receiving a settlement benefit 

immediately, instead of costly formal discovery, briefing and prevailing on the demurrer and then 

class certification, incurring costs to notice a litigation class, defeating at least one likely motion for 

summary judgment, and prevailing at trial. Decl. ¶ 33. Any recovery could be significantly delayed 

by appellate proceedings at multiple stages of the case. Id. Thus, Plaintiff faces significant risks at 

each litigation stage. All that is certain if the Action continues is that Settlement Class Members 

will wait much longer before receiving any recovery. Thus, in Class Counsel’s experience and 

informed judgment, the Settlement represents an excellent recovery, and settling under the proposed 

terms outweighs the risks and uncertainties of continued litigation. Id. ¶ 39. 

B. The Class Representative Incentive Award Is Reasonable 

The proposed $5,000.00 Incentive Award to the Class Representative is intended to 

recognize her initiative, risks, and efforts on behalf the Settlement Class. “[I]t is established that 

named plaintiffs are eligible for reasonable incentive payments to compensate them for the expense 

or risk they have incurred in conferring a benefit on other members of the class.” (In re Munoz, 186 

Cal.App.4th at 412.) This payment is designed to separately compensate Plaintiff for (1) granting a 

release of the Released Claims, (2) having incurred substantial risks in undertaking this litigation, 

including the potential liability for costs of suit, while exposing her to reputational risk by filing the 

Action which identifies her financial difficulties associated with the assessment of Overdraft Fees 

and Return Item Fees, and (3) having expended resources in prosecuting this Action by providing 

information and documents to Class Counsel to assist in their investigation of her claims, reviewing 

and approving her pleadings, considering and accepting the settlement proposal, and supervising 

Class Counsel. See Decl. ¶ 31. 

C. The Requested Attorneys’ Fees and Costs Are Reasonable 

Plaintiff, as the prevailing party in the settlement of this class action, is entitled to payment 

of attorneys’ fees and costs. (Earley v. Sup. Ct. (2000) 79 Cal.App.4th 1420, 1427, 95 Cal.Rptr.2d 

57; Maria P. Riles (1987) 43 Cal.3d 1281, 1290-91, 240 Cal.Rptr. 872.) Class Counsel have 

undertaken representation of at their own expense, with compensation contingent on providing a 

benefit to the Plaintiff and Settlement Class. Decl. ¶ 29. Pursuant to the Settlement, Class Counsel 
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will seek attorneys’ fees equal to up to 33.33% of the Value of the Settlement ($666,600.00) and 

litigation costs. Id. Plaintiff and Class Counsel will file an Application for Attorneys’ Fees, Costs, 

and Incentive Award explaining the basis for and reasonableness of the requested attorneys’ fees 

and costs and Incentive Award. 

D. The Proposed Form and Method of Notice Is Appropriate 

The primary purpose of procedural due process is to provide affected parties with the ability 

to be heard at a meaningful time and in a meaningful manner. It does not guarantee any particular 

procedure but only requires notice reasonably calculated to apprise the interested parties of the 

pendency of the action affecting their interests and an opportunity to present their objections. (Ryan 

v. Cal. Interscholastic Fed’n – San Diego Section (2001) 94 Cal.App.4th 1048, 1072, 114 

Cal.Rptr.2d 798.) 

1. The Notices Comply with California Rule of Court 3.766(d) 

California Rules of Court, rule 3.766(d) requires a proposed notice to include: (1) a brief 

explanation of the case, including the basic contentions or denials of the parties; (2) a statement that 

the court will exclude the member from the class if the member so requests by a specified date; (3) 

a procedure for the member to follow in requesting exclusion from the class; (4) a statement that the 

judgment, whether favorable or not, will bind all members who do not request exclusion; and (5) a 

statement that any member who does not request exclusion may, if the member so desires, enter an 

appearance through counsel. (See also 4 Newberg on Class Actions (4th ed. 2013) § 11:53, p. 167 

[“[N]otice is adequate if it may be understood by the average class member.”].) The Notice Program, 

described in Section III.D. supra, satisfies each of these requirements, providing comprehensive 

notice to the Settlement Class through Email Notice, Postcard Notice, and Long Form Notice. 

2. The Method of Notice Satisfies California Rule of Court 3.766(e) 

Because Settlement Class members are known to Defendant, the Notice Program requiring 

direct notice is appropriate, constitutes the best form of notice under the circumstances, and satisfies 

due process. (7-Eleven at 1145 [notice must be “adequate to fairly apprise the prospective members 

of the class of the terms of the proposed settlement and of the options that are open to them in 

connection with [the] proceedings.”].) 
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The Parties are confident that direct Email Notice or Postcard Notice, the availability of the 

Long Form Notice, the Settlement Website, and the toll-free telephone line offering answers to 

frequently asked questions will sufficiently effect notice of the Settlement to the vast majority of 

the Settlement Class, meeting the requirements of due process. In addition, the content of the Notices 

sets forth substantial detail regarding the nature of the Action and claims, the structure of the 

Agreement and Settlement Class benefits, and apprises all Settlement Class members of their rights 

and obligations, including to opt-out or object, and when the Final Approval Hearing will occur. 

V. THE PROPOSED SETTLEMENT CLASS SHOULD BE PROVISIONALLY 
CERTIFIED FOR SETTLEMENT PURPOSES 

 
 

California Rules of Court, rule 3.769(d) provides the trial court with the authority to 

provisionally certify a settlement class at the preliminary approval stage. In granting provisional 

class certification, trial courts should apply a lesser standard of scrutiny in the settlement context. 

(See Dunk v. Ford Motor Co., supra, 48 Cal.App.4th at 1807 n.19.) Absent a trial, no inquiry need 

be made regarding whether the case “would present intractable management problems.” (Amchem 

Prods., Inc. v. Windsor (1997) 521 U.S. 591, 620, 117 S.Ct. 2231.) 

Under California Code of Civil Procedure § 382, certification is proper “when the question 

is one of a common or general interest, of many persons, or when the parties are numerous, and it 

is impracticable to bring them all before the court, one or more may sue or defend for the benefit of 

all.” Courts have interpreted § 382 as imposing two essential requirements for class certification: 

(1) “there must be an ascertainable class” and (2) “there must be a well-defined community of 

interest in the questions of law and fact involved affecting the parties to be represented.” (Daar v. 

Yellow Cab Co. (1967) 67 Cal.2d 695, 704, 63 Cal.Rptr. 724.) The “community of interest” 

consideration includes the following factors: “(1) predominant questions of law or fact; (2) class 

representatives with claim or defenses typical of the class; and (3) class representatives who can 

adequately represent the class.”  (Richmond v. Dart Indus., Inc. (1981) 29 Cal. 3d 462, 470, 174 

Cal.Rptr. 515.) Finally, the Court must determine “the class action proceeding superior to alternative 

means for a fair and efficient adjudication of the litigation.” (Sav-On Drug Stores, Inc. v. Super. Ct. 

(2004), 34 Cal.4th 319, 332, 17 Cal.Rptr.3d 906.)   
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The following arguments explain why the Settlement Class should be provisionally certified:  

A. The Proposed Class Is Ascertainable and Numerous 

To determine whether a settlement class is ascertainable, courts will “examine the class 

definition, the size of the class and the means for identifying class members.” (Reyes v. San Diego 

County Bd. of Supervisor (1987) 196 Cal.App.3d 1263, 1274, 242 Cal.Rptr. 339.) Here, the class 

definitions are sufficiently particular and limited to a defined group of Accountholders, such that 

identification of Settlement Class members is ascertainable and verifiable.  

Based on Defendant’s records, approximately 30,110 unique Accounts make up the 

Settlement Class. Decl. ¶ 42. The number of Settlement Class members will be refined once Account 

numbers are matched with Accountholders’ names to see if any have more than one affected 

Account. Id. Regardless, the Settlement Class is large enough to also satisfy the numerosity 

requirement. (See Chance v. Super. Ct. (1962) 58 Cal.2d 275, 291, 23 Cal.Rptr. 761.) 

B. Common Issues of Law and Fact Predominate 

The predominance requirement examines the relationship between the class and the common 

issues, and inquiries whether those common issues “would be the principal issues in any individual 

action, both in terms of time to be expended in their proof and of their importance, and that if a class 

suit were not permitted, a multiplicity of legal actions dealing with identical basis issues would be 

required in order to permit recovery by each [individual member of the class.]” (Vasquez v. Super. 

Ct. (1971) 4 Cal.3d 800, 810, 94 Cal.Rptr. 796.) Plaintiff’s and Settlement Class members’ claims 

arise from common factual predicates—they were charged APPSN Fees and/or Retry Fees. 

Moreover, each Settlement Class member seeks the same breach of contract and UCL remedies, 

with the construction of the contract language governing the challenged Overdraft Fees and Return 

Item Fees being a common legal issue. These central issues would resolve the Plaintiff’s and class 

claims and thus, predominate over any potential individual issues. Decl. ¶ 43. 

C. The Claims of the Named Plaintiff Are Typical of the Claims of the Class 

Typicality is required “to assure that the interest of the named representative aligns with the 

interests of the class.” (Martinez v. Joe’s Crab Shack Holdings (2014) 231 Cal.App.4th 362, 375, 

179 Cal.Rptr.3d 867.) “The test of typicality ‘is whether other members have the same or similar 
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injury, whether the action is based on conduct which is not unique to the named plaintiffs, and 

whether other class members have been injured by the same course of conduct.’” [Citation.] (Ibid.) 

As addressed above, Plaintiff’s claims are typical to those in the Settlement Class because they are 

based on the same facts and assert identical legal theories. Where, as here, the same underlying 

conduct affects Plaintiff, the APPSN Fee Class and Retry Fee Class identically, typicality is satisfied 

notwithstanding any differences that might underlie individual claims. (See Rosack v. Volvo of Am. 

Corp. (1982) 131 Cal.App.3d 741, 763, 182 Cal.Rptr. 800.)  

D. Plaintiff and Class Counsel Will Adequately Represent the Class 

Adequacy of representation examines whether (1) the named representative is represented 

by counsel qualified to conduct the litigation, and (2) the named representative’s interests are in 

conflict or antagonistic to the interests of the class. (Richmond v. Dart Indus., Inc., supra, 29 Cal.3d 

at p. 470.) “But only a conflict that goes to the very subject matter of the litigation will defeat a 

party’s claim of representative status.” (Ibid.) 

Plaintiff is an adequate class representative because she shares the common goal to pursue 

the deterrence of Defendant’s assessment of fees in breach of its Account agreement and to be 

refunded the challenged Overdraft Fees and Return Item Fees. Thus, because Plaintiff’s interests 

are co-extensive with those of the Settlement Class members, proving Plaintiff’s claim would 

necessarily support the class claims. There is no evidence that Plaintiff harbors any antagonistic 

interest or conflict with the Settlement Class’s interests. Decl. ¶ 45. She has fully committed to the 

responsibility of serving as Class Representative. Id. Further, Plaintiff has retained highly 

experienced consumer class action attorneys who have litigated numerous cases against banks and 

credit unions and have historically achieved excellent results for classes. Id. ¶ 46. 

Accordingly, the Settlement Class satisfies all the criteria for provisional class certification.  

VI. CONCLUSION 

For the above reasons, the Parties request the Court preliminarily approve the Settlement; 

provisionally certify the Settlement Class; approve the form and method of Notice; appoint Plaintiff 

as Class Representative and counsel as Class Counsel for settlement purposes; and schedule the 

Final Approval Hearing for 150 days after entry of the Preliminary Approval Order.  
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Dated: October 5, 2023 Respectfully submitted, 

KALIELGOLD PLLC 

      By:

Sophia Goren Gold 
Jeffrey D. Kaliel 

Counsel for Plaintiff and the Proposed Class 
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AGREED AND APPROVED as of the dates indicated below.

Dated:

ELAINE WARD-HOWIE

Plaintiff

l Sf! "2-o Z J Frontwave Credit Union 'Dated:
i

By: UP i HtAr**i
Its: PR^ /<L £. <3

APPROVED AS TO FORM.

Dated:

Sophia Goren Gold, Esq.

KALIEL GOLD PLLC

Class Counsel

Dated:

Jeffrey D. Kaliel, Esq.

KALIEL GOLD PLLC

Class Counsel

Dated:

Jeff Ostrow, Esq.

KOPELOWITZ OSTROW P.A.

Class Counsel

Dated: September 15, 2023

Stuart M. Richter, Esq.

KATTEN MUCHIN ROSENMAN LLP

Counsel for Frontwave Credit Union
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF SAN DIEGO 

At the time of service, I was over 18 years of age and not a party to this action.  I am 

employed in the District of Columbia.  My business address is 950 Gilman Avenue, Suite 200, 

Berkeley, California 94710. 

On October 5, 2023, I served true copies of the following document(s) described as: 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

PLAINTIFF’S UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF 

CLASS ACTION SETTLEMENT 

 

on the interested parties in this action as follows: 

 Stuart M. Richter    Attorneys for Defendant 

 Camille A. Brooks    FRONTWAVE CREDIT UNION 

 Ashley T. Brines 

 KATTEN MUCHIN ROSENMAN LLP 

 2029 Century Park East, Suite 2600 

 Los Angeles, CA 90067-3012 

 

 [   ] BY MAIL:  I enclosed the document(s) in a sealed envelope or package addressed to the 

persons at the addresses listed in the Service List and placed the envelope for collection and mailing, 

following our ordinary business practices.  I am readily familiar with KalielGold PLLC's practice 

for collecting and processing correspondence for mailing.  On the same day that the correspondence 

is placed for collection and mailing, it is deposited in the ordinary course of business with the United 

States Postal Service, in a sealed envelope with postage fully prepaid. 

 [ X ] BY E-MAIL OR ELECTRONIC TRANSMISSION:  I caused a copy of the document(s) 

to be sent from e-mail address ngarcia@kalielpllc.com to the persons at the e-mail addresses listed 

in the Service List.  I did not receive, within a reasonable time after the transmission, any electronic 

message or other indication that the transmission was unsuccessful. 

 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on October 5, 2023, at Los Angeles, California. 

 

 NEVA GARCIA 
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